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*OGC Has Reviewed*

MEMORANDUM FOR: Mr. Warner

SUBJECT : Veto Action on H.R. 12471

1. The attached is a proposed request for veto of H. R. 12471
which assumes the bill will be passed in its present form. I do not
know if this is the format by which to advise OMB that we request
_a veto, but I will check this out between now and the time we finalize
the message.

2. Bob Saloschin of Justice today repeats his belief that Jus-
tice will recommend veto. The FBI and the Office of Legal Counsel,
now headed by Antonin Scalia, Bob Dixon's successor, are opposed
to the bill, and the Deputy Attorney General, when last contacted by
Saloschin sometime back, also was firmly in opposition. Saloschin
assumes that Justice, if it recommends veto, will also prepare a
Presidential message which would indicate the President's willing -
ness to approve a bill from which the objectionable provisions have
been deleted. Saloschin says he thinks too little attention has been
given to the cost feature, specifically, the prohibition against fees for
review,

3. Bob Andrews of Defense advised that there are political
considerations at work but he assumes that if Justice takes the lead
in opposition to the bill, DOD will join in requesting a veto. DQOD
thinks the time limits are the worst provision of the bill.

4. Gene Malmborg of State advised that State believes the bill
is, at least, liveable.

5. I advised all three that although Mr. Colby has not yet
made a decision or been asked to do so, Mr. Warner is strongly in
opposition to the bill and I felt it is almost certain we will recommend
veto.
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6. Saloschin also advises that the Conferees have scheduled
another meeting for tomorrow but the only item up for consideration
is the matter of sanctions against employees.

7. Saloschin reported that Malcom Hawk had been advised
from someone at OMB that the latter had taken a poll of State, De-
fense, and CIA and all three had indicated satisfaction with the bill
or at least that it was acceptable. Saloschin did not know the name
of the OMB representative. I told him this was incorrect as to CIA's
views, and that I would attempt to learn who in CIA was contacted
on the poll in order to get back a corrected report to OMB.

Associate General Counsel

“Attachment

OLC
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DRAFT
RHL:yet
9/23/74
Dear Mr.

The Central Intelligence Agency urgently recommends that
the President veto H. R. 12471, the bill which would amend the Free-
dom of Inforfnation Act.

As you know, this and other agencies have expressed serious
concern with various provisions of this bill throughout its legislative
progress. These views culminated in the President's letter of August
20, 1974, to Senator Kennedy and Congressman Moorhead. Unfor—
tunately, the Conferees' accommodation to President Ford's position
was, in our view, so slight that it is necessary to recommend \_reto.

The two most serious defects are in the provisions for judi-
cial review and those providing time frames for departmental action
on requests for documents.

The bill would authorize the courts to ""examine the contents
of any agency's records in camera to determine whether such records
or any part thereof shall be withheld under any of the exemptions set
forth in'" the Freedom of Information Act. As the President pointed
out in his August letter, this provision '"would risk exposure of our

military or intelligence secrets and diplomatic relations because of
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a judicially perceived failure to satisfy a burden of proof."

Indeed it would be difficult to overstate the problems which
could result from a law permitting courts to determine the propriety
of classified decisions. The government would be required to per-
suade the judge on the intelligence, diplomatic, and national security
aspects of the information involved, a burden greatly aggravated by
the lack of expertise in the courts. As President Ford pointed out
in his August letter, the courts "are neither trained nor ordinarily
adequately equipped to guage the rarﬁifica;cions .tha’c a f.e::léase ;)f é docu-
ment may have upon our national security, " a view shared also b‘y the
Supreme Court. In considering certain questions involved in the award

of a certificate to engage in foreign air commerce, in C. & S. Airlines

v. Waterman Corp. 133 U. S. 103 (1948), the Court pointed out that

decisiong in these areas "are and should be undertaken only by those
directly responsible to the people whose welfare they advance or im-
peril, They are decisions of a kind for which the Judiciary has neither
the aptitude, facilities, nor responsibility and which has long been
held to belong in the domain of political power not subject to judicial
intrusion or inquiry.'" The Court noted also that ""the President both
as Commander-in-Chief and as the Nation's organ for foreign affairs,
has available intelligence services whose reports are not and ought

not be published to the world. It would be intolerable that courts,
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without the relevant information, should review and perhaps nullify

actions of the Executive taken on information properly held secret!

(emphasis supplied).

Judicial review of classified documents also causes serious
difficulties in protecting the documents from disclosure in the process
of the litigation its'elf. Indeed, even with the full cooperation of the
court, we have experienced security leaks in the course of trial.

The requirement that an agency act on a request for documents
within ten days, as provided by the bill, in many cases, if not most,
would simply be impossible, and the slight relief from this deadline
which the bill provides would by no means solve the problem. Docu-
ments involving intelligence or intelligence sources and methods usually
cannot be determined by a quick reading to be safe for release and
in most cases experienced intelligence officers must perform the
review. Many intelligence documents include intelligence gathered
from more than one source,’ often by more than one agency. To study
such documents sufficiently to deterxn-ine what sources and methods
are involved, which agencies participated, and whether continued
protection is needed requires time. Further, these unrealistic time
frames compound the cost of administering the law, which would be

high in any event. To meet the tight deadlines, agencies in some
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cases will have to forego current work or hire additional people.

Or if they fail to accomplish their search and review in timely fashion
they could wind up faced with that chore in the course of litigation,

an expense for the government and the requester which could have
been avoided if reasonable review time had been available.

Many requests are in termé of "all documents relating to'',
which term alone requires exhaustive, time-consuming research to
determine which documents fall within the request. Further, the bill
apparently does not contemplate that a sirigle agehcy or component
might be the recipient of two or several, or indeed numerous, tre-
quests at the same time. The necessity to service one request could
prevent responding to the others. DBut more importantly, the bill
would require agencies to give priority to research and review of past
activities at the expense of current business. The value of intelligence
in great part depends on its timeliness. The proposed amendment
by its short deadlines for action--thereby tying up resources--seriously
threatens the ability of intelligence agencies to produce quality and

timely intelligence.

JOHN S, WARNER .
General Counsel -
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Fal T I)R.’\-IF'[' A
93d Congress ) HOUSTE OF REPRESENTATIVES - ( .chort
24 Session ) . (No. 93-

AMENDING SECTION 552 OF TITLE 5, UNITED STATES CODE,
' KNOWN AS “TIIE FRELDOM OTF INFORMATION ACT

\W§3&:ﬁf , 1974. Ordered to be printed.

4 ‘ -
{Zioorhead of FPenngvlvania,
Mr, O s

é;**g;ji;KB from the committee of conference,
submitted the following .

- CONFERENCE REPORT

(to accompany H. R. 12471)

The committee of conference on the'disagreeing vdfes of
the two Houses on the amendment.of the Senate to the bill
(}M. R. 12471) to amend se;tion-SSZ of title 5, United States .

- Code, known as the Freedom of Information Act, having met,

after full and free Confgrence, have agreed to recommend and
do recommend to their respéctive Houses as follows: |

That the House recedelfrom_its disagreement to the amend—
ment of the Senate and aéreé to the samejwith an amcndment as
follows: In lieu of the matter propéa@d to be insertéd by the

Senate amendment insert the following:
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N. R. 12471 -- FREEDOM OF_INFORMATION ACT AMENDMEN

‘Thut (a) the fourth sentence of section 552(a)(2) ok tiélc'S;
Unived States Code, is deleted and the following substituted in
lieu-therecof: ‘
"Bach agency shall also maintain and make availablc for public
inspoction ‘and copying current indexes providing identifying.
information for the public asvto any matter issued, adopted, or
promulgated after July 4, 1967, and required by this paragraph
‘tolbe made available qr published. ‘Each agency shall promptly
'puﬁiiéﬁ;“duéT%crlwar_moréffreduently;'and'distribute (by -sale
oiNOtherwisé) copids'of each index or_supplcments‘thereto‘iness
it;ﬂcterwinq by order pub13<hed in the Federal Register: tHat
7£hé publité£1on-wou1d be unnecessary and lmprqcfncablc, in which
/'_CL 5¢ tbc a"cncy Jha]] nonethe]ess pTOVldC copies of sucn 11de\
onjr¢quest-at‘a‘c_ st not- to e\vu\d the direct COQL of - uupllbatlon.:
f??F;: :f(bj(lj'Section 552(3)(3) of title'SQ Unitéd State;»Codc; is
“amonded to read as. fo]iows V B k
”(%) hxccpt with LCSDCCt to thc records made uVﬂlldblC under
pdfagraphs (1) and (7) of Lh1 subscction " each.agency, upon any
”7fcqgést'kpr‘records'whic (A) 1eaqonab1y desc1lues such rcb,rds
“~gn6_j3}’i§'ﬁédé in accbrdan"e with publlshcd rules statlng the
txnc, plﬁcé fncs (if any), -and ploccdures toé be follov“d éhgllh
make’ 1he ‘records pxomptly av111able to any perqon.
(2) SCCLLOH 532(&) of title S United SLaLCS Codp, is amended
by .red b51gnat1no parqclavh (ﬂ) as palagraph (5) and by'1n5hrt1nn
immediately after-paragraph (3) the following new paragiagh:

"(4)(A) In order to carry out the provisions oc this section,

o

cach agency shall promulgate regulations, pursunnf to notice and

receipt of public comment, specifying a unilorm schedule of feces
applicable to all constituent units of such agency. Such fees

sha11l be limited to rcasonable standard chavges for document scarch
and c_upllc tion and provide for recovery ol only the 01‘ :ct costs of
such scarch and duplication. Documcnts shall be furaished without

charvge or at a reduced charge where the agency determines that

waiver or reduction of the fee . is in the public interest because
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(uunlkhlnp the information can be considered as pr]md111y bene-
fiting the general public.

"(B) On complaint, the district court of the United States
+aa the district in which the ‘complainant resides, or has his
principal place of bu%incss, or in which thu’agcncy rccords are
situwtéd, or in the District of Columbia, has jurisdiction to

i : . Co :
enjoin the agency from withholding agency records and to order
the production of any agency records improperly withheld from
‘the complainant. In such a case the court shall determine the
matter do novo,[;nd may examine the contents of any agency re-
cords in camerawzo determine whother such records or qny part
thaveof shall be withheld under any of the exewptlons set forth
in'subSeCtion {b) of "this sectiqﬁiland'the'burdén'is on‘the agency
to sustain its action. ' ‘ 7

“(C) NOLWthStandLDg any other p]OVlSlOn of law, the dofcndant
siall serve an answer or otherwise pie d -to any complalnt made under>»
this subsection within thifty days after service upon the defendant
of the plcading in which such complaint is made, unless the court
othcrwise directs for'good cause shown.

”(D) F xcept as-to cases the court c0551ders of greater ﬁnpor

tance, proceedlngs before the district court, as authorlzed by

this subqecclon, and anp als thcrcflom take plecedencc on the

-

“aockcf over all cases. and shall bﬂ assig ned f01 hearing and Lflal
or for argument at the earliest practicable date and expedited in
every way. _

" (E) The court'may assess agaihst the United States rcascﬁabie.
a”crn“y fees and other litigation costs reasonably incurredriﬁ

any case under this section in which the complaina nb,hzs subs“ﬂntially

P

provailed,
"(F) Whenever the court orders the production of any agency
records dimproperly withheld [rom the complainant and assesses

1 a

against the United States rveasonable attorney fees and other
Jitigation costs, and the court additionally issues a written
finding that the circumstances surrounding the withholding raise

quustions whether agency personnel acted arbitrarily or capricilously
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promptly dnitiate a procecding to determine whether disciplinarcy
action 1s warranted agaiost the officer or cmployce who was-primarily
responsiblie for thciwithhu]ding. The Commission, after investiga-
ctipn dndhﬁbnsidcﬁntion‘bf:thc;bViJencb Submitfod, shall subumit its
findings and recommendations to the, administrative authority and
vshéiluécna:copieg ol the findingsaand;rccommendations to the appel-
lant or his repfesentative. The administrative authority.sﬁall
teke the corrective action that the CQmmissidn finally recommends."

"({G) In the event of noncompliance with the order of the court,
the district court may punish for contempt the responsible employee,
and in the case of a uniformed service, the resbonsiblc member;“

(¢) Section 552(a) of title 5, United Stétcs Code, is émended
‘by‘adding at the end thercof the following new paragraph:

"(6) (A) Each agency, upon any request for récords made under
paragraph (1), (2), or (3) of this subsection,.shall--

"(i) determine within ten days (excepting Saturdays,

Sundays, and legal public holidays) after the recelpt of

any such request whether to comply with such request and

shall immediately notify the person making such request

6f such determination and the reasons therefor, and of'the.

‘righﬁ of such person to appeal to the head of the agency

-

any adverse determination; and

"{ii) make a determination with respect to any appeal

 within twenty days (exceptinv Saturaays, Sundgys,‘and 1ega1»

-pubiic holidays) after fhe receipt of.such appeal.b If §n

appeal the denial of the request for records is.in>whole

or in part upheld; the agency shall.natify t@p person

making such request of the provisions.for juﬁifial review

of that determination under paragraph (4) of this subscction.

Y(B) Tn unusual circumstances as spé:ificd'in this sub-
pavagraph, the time limits prescribed in cither clausc (i1} or
cliuse (41) of subparagraph (A) may be extended by written notice

to the requester sctting fovth the reasons for such extension and

the date on which a determination is cxpected to be dispatched.
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tension for more than ten working days. As ﬂscd in this sub-
paragraph, "unusual circumstances' means, but only to the extent
reHs sonably necessary to the proper procossing of the particular
request-- | '
(i) the nced to search for and collect the requested
récords from fielddféfiiifiesigf”btheT establishments that
are scparate from the offite processing the réquest; .
”(11) the need to search for,’ collect and appropriately
examine a voluminous amount of separate and dlStlnCL 1ecords
jﬁhich arc demanded in a single request; or ‘

‘”(iii) the need for consulfation, which shall be
conducted with all practicable speed, with another agenéy
having a substantial interest in the determination of the.
;equest or among-two or more components of the agency
.having suBstantial subject-matter interest‘thereinl
n(C) Any persdn making a request to any agcncy for records

under paragraph (1), (2), or (3) of this subsection shall be

6001“d to have exhausted his administrative remedies with rc>p ct
¢

to such request if the agency fails to comply with the applicabler

time limit provisions of this paragraph. If the Covernment can

show exceptional circumstances exist and that 'the agency is exer-

"cising due dlllgence in responding to 1he request, the coult may

retain jurisdiction and allow the agency add1t30na1 tlme to com-

plete its review of .the records.‘ Upoq any determliauloﬂ by an

g

agency to comply with a reoucst for records, the rccoras shall be

made promptly available to such person makin Uch rbqueq Any
notification of denial of any request for records unde this stb =
section shall set forth the names and titles or positions of each
person responsible for the denial of such request."

_Sﬁc; 2. (a) Secction §552(b) (1) of title 5, "United Staiesﬂdeo,
js amended to vead as follows: |

"(1) (A) specifically authorized under criteria establ;shed
by an Fgecutivc ofdcr to be kept secret in the interost>bf
national defensc or {orcigﬁ policy and (3} arc in fuct properly

classified pursuant to such Executive order;”
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anended to T'C{l([ as foll (.7'.-."5'31 i
“(7) investipgatory records coapilled for law enforce-
ment purposes, but only to the extent that the production
LU TR0 such records would (A) ":'m* erfere with enforcement
‘proﬁcedingsg (B) deprive a person of a right to.a fair
trial or an impartial adjudication, (C) constitute an
unwarranted invasion of personal privacy, (D) disclose
the identity of a confidential source and, in the Ease
of a record compiled by a criminal law enforcement agency,

in the course of a criminal or lawful national security intelligence

investizy oo T /7*\ .
)aLlOn, confidential information furnished nly!by the ’7
. « ___,,_,/“'———_—_\
/

confidential source, (E) aisclgse inves tlwatlvc tcchn1ques

and procedures, or (F) endanger the 1i1e or phy51ca1 safety

of law enforcement personnoi;“ 7

(¢) Section 552(b) of title 5, United States'COJé;'ié amended
by adding at the end the following: "Any reésonably segregable
portion of a record shall be provided to any person requesting
such record after deletion of the portions which are exempt under
this subsection.'. )

"SEC. 3. Secction 552 of title 5, United States Code, is
amended by adding at the end thereof the followina new-subgections:

”(d) On or oefore March 1 of cach Cﬂlendar ye ar,'éach ageﬁcy
shall subnit a repbrt covering the precedlng calendar year to the

Speaker of the House and President of the Senate for referral to

-t
A .

the appropriate comnittees of the Congfess.’ The repofﬁ_shall
includc—~

" (1) the number of determinations made”by such
agency not to comply with rcquests for recof&g made to
such'agcncy under Suﬁscction (dj.aLd the reasons for
each such determination;

"(2) the number of Jpluh'q made by porsons uﬁdér
subscction (2)(6), the result of such appecals, dﬁd.the
reason for the action upon each appeal that results in a
denial of information; ;

Approved For Release 2001/08/28 : CIA-RDP75B00380R000600200005-3
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"(3) the names and titloslor positions of each

person responsible for the denial of records requested
Hi=dndor‘this~suqtldn;*and_fhc_uumhcf'of instances.of

participation for cach;

¢ "(4) thd results of ‘each investlgation conducted

pursuant to subsection (a) (4)(F), including a report

of the disciplinary action taken against the officer

or employec who was primarily responsible fér improperly

withholding records or an explanation of why disciplinary

action was not taken;

"(5) a copy of every rule made by such agency -
regarding this section;

”(6) a copy of‘the fee schedule and the total amount
of fees collected by the agency for making records.
available under this section; and ‘

"{7) such other information as indicates efforts to
admninister fully this section.

"The Attormey General shall submit an annual report on oY before
Marcﬁ 1 of each calendar year which shall includé for the prior
calendar year a listing of the number of cases arising under this
soction} the exemption involved in each case,‘thc dlSpOSlLlon of
such case, and tneacost; feeb, and penalties assessed under sub-
sections (a)(4)(L), (F), and (G). Such report. shall also include
a dcscrlptlon of the efforts undertaken by the DepartneiL of

Justice to .encourage agency compliance with this section.

o

his title, for

»

'"(e) Notwithstanding section 551(1) of
purposes of this scction, the term 'agency' means any executive
dcpartment,Amilitary department, Government corporaticn, Govern-
ment controlled corporation, or other establishment in the
executive branch of the Goverament (including the Excuctive Office

“

the President), or any independent regulatory agency."

£
B

of
SEC. 4. The amendments made by this Act shall take effect
on the nineticth day beginning after the date of ecnactment of

this Act.
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JOTNT BEPLANATORY STATEN QF THE COSMITTER OF CONPFERENCE

The manogers on the part of the Housce and the Scnate at

[S3H

n the disagreeing votes of the two llouses on

Vo Tive Vi
the contference o

Srea e

the amendwent of the Senate to the hill (If. R. 12471) to amcnd

sqc%ion 552 Ofliétlc:5,'Uﬂ{tcﬁv8th{bs Code, known as the Free-
dom of Information Act, submit the foljowing joint statement
to thoynbuse and Seﬁatc in oxplanation of the effecf'of the
action agreed upbn by the wanagers and recommend in the
accompanying conference report:

‘Thc Senate amendment struck out all of the House’bill
after the enacting clause and insertedta substitute text.

The liouse recedes from its disagreemont.to the amendment
6f the Senate with an amendment which is a sﬁbstituteﬂfer the
Houée bill and the Senatc amendment. The differcnces betweén
,tlezﬂouse bill, the Senate amendment, and the substitute agreed
to in comference are notced below, except for clerical corrections;
conforming changes mddc necessary py agreements reached by the
_conferoes, ninor drafting and clarifying changcs,-and tcchnical>
amendments.

STATEMENT ‘OF MANAGERS -- H. R. 12471

s

Index Publication

The House bill added language to the present Freedom of
Information law to require the publication and distribution
{(by sale or otherwise) of agency Indexes oerrguurhemtpees

frpeeTrte b aminey 1dentd fying information for the public
id

~r

-~

- e . =

[
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3 TTTZR DRAFT

Julyw 4
: Or l,)’a' L

as to any matter issucd, .qdopt (}, o1 promulpgated
il a0y 1o b e o
{‘.'M\.] in v Ha)in) o bo @ o
// This includes findl opintons, orders, asency statements

policy and interpiét

RPN

iy h' oo NI

v pahied g

“tndi;publishcd in the Federal
Rcbistei, and administrative stafl manuals and agency staff -
instructions that affcctét%o”bahﬁié unless they are otherwise
pUhliShed and copJGs offered for sale to the public. Such |
published indexes would b rounrod for the July 4, 1967 period
to date. Where agency indexcs are now published By"commerical
‘firms, as they are in some instances, such publica i n would
satisfy the requirements of this'amcndment so long as they
are made readily available for public use by the agency.
énnchc@ ing that the publication of indexex should be on a qmrt *1;\"_01* rniore freguent

At A e - o : .
I Senate aiehdment containied STMITET ProvITIONS [ BUT \ basis,
3 S

pLOVLdCd th t if an agency dCLCTmlﬂCd by an eorder published
any -z
N

2 index

in the Federal Register that its publication of

would be "unnecessary and impracticable,” it would not actually

Bé required to publish the index. However, it would nonethcless

‘be reguired to provide copies of such index on requést‘aﬁ a

cost comparable to that charged had the index been published.
Thé conference substitute‘follows the Senate amendment,

except that if the agency determines not to publish-its index,

(a3

it shall provide copies on request to any perscn at a cost not
to exceed the direct cost of duplication.

Identifiable Records

[SANNZYIN S TV E R0, Wl N S f«..;-g}';*—,aeur.e-...eﬁzu-ﬁmyv‘ T e T

raquest for .informztion from
1Y provided that the

an azency be for
ot only "reasons

- 38 = .
- - >
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VOn SCIML(, Chmendméit ! Eonta thefl“gimilar language, but added

a ‘provision that when ageicy reco ds furnished a person arc
démonstrated 1o b of "general  publiconcern,” the agency shall

also make them available fov public inspection and purchase,

unless the agency can demonstrate that they could qub:equﬂnuly

e denied to another 1ndividual under cxemptlons contained in

subsection (b) of the Freedom of 1nform rtion Act.

The conference substitute follows the House bill. With
respect to the Senate proviso dealing with agency records

of ”gﬁnoral public 1nuerc5"”
\

anguage was ClJmlﬁﬂted
obli i "a’c =d wnder

+he conferees wish to make clear such 1

they conclude

only because
Leh

§ the Fragdom.oi.k

ey A

on
SHE

ch a Dulncv unde

Scarch and Copying TFees

The Senate amendment contained a provision, not .included
in the House bill, directing the Director.of the Offwcb of

Management and Budget to promulgq te regulatronq es;ahla%hlnw

a uniform schedule of fees for agency qetrch and cepyinﬁ o{

made available to a persomn upon TCQILQt LﬂuCT the law. -

records

1t also provided that an agency could furnish the records re- -
quested without charge Or at a reduced charge AL i€ determined
that such action wouwld buo in the public interest. It etz farther

-

.
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provided that no {ces should ordinarily be charged i the
pcraon 101n:1t1n0 the records was an indigent, if such fees

LR XY R TRV

would amount i

oy

BEAD NG I ”41~»,;1, | X . !
16'5s thih S3, 1f thc rccords were not located

by the agency, or if they were determined to be excmpt from -

{

disclosure uﬁdo% subsection (b) of the law.

The confcrénco substitute follows the Senate‘amcndmcnt,
excé pu 1hlt ea ch d?GHC} would be required to issue 1ts own
regulations for thc recovery of the direct.costs of éearch and
duplication, instead of having such regulationé promulgated by
the Office of Mdhagement and Budget. . In addition, the con-
fgrence substitute rctains the agency's discretionary. public
interest waiver authority, but eliminates fhe specific cate-

gories of situations where fees should not be charged. FTHC

Erzeory

.conferces wish to make clcar that thcy do not intend that fees

-

bhe charged by any agency fov -aci}ity'selv ces, examination,

oT review of vequested rccords as part of tbﬂ agency's deter-
¢.or portions thereof
S el

mination em=to whether or not to make such 1ecord5;aval]able.
They also do not intend to imply, by the elimination of the

Senate language

pA

listing specific categories of situations

where fees should not be charged, that agencies shdulﬁ actually

charge fees in those ca tecories. Rather, they felt, such nattbrs

arc properly the subject ®

. N = k4 5 H ‘ SO
e e e e St e 5T kﬁaqéEW%am TemmmrmmEgd® regulations 20,

\lr‘{" ] R )
Jmplemnnxithe Freedom of Information I Ack.

.- F'S
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nCoraabion Low with res

The Jovse

o e Rove aview peguirenents by wedoral conurts ander snebion, 552{x)(3) by

e owaing

3 N

“ddsmute to debermine’ vl Sclaimed Ly an agency -~ exesnl

vnder any of the nine cotegories of section 552(?)) of the lawv.

The Senale amendment conbaired a adimilor. provision auwthoriwing in camera review

by Fedewal courts and eaded another provision, not conbadned in the House bill, to

arthorize Freedom of Tnformation suits to be brought in the rederal courts in the

Dighrict of Columbin, even in cases where the agency rccords were - located elseshere.

¥t

The conference cuostitubte Tollovs the Senate amendment, providing that in

o

de novo vhether agency records have been properly withheld, the court’

in peling its deternmination under any of the nine

er gechion 552(b) of the law. In Fnvironmeatal Protec—

3 (1973), the Supremc Court ruled that in camera

meld under section 552(b) (1) of the law, avthorizing’

the withholding of classified informstion, would generally De -precluded in Tree-

dom of Information casges, unless Congress decmed otherwise. H. R. 12471 amends

to permit such in camera ex winabion, bub the confereses do nob

the present

intend by this subsection to requive avtomatic in camera examination of disputed

clasgified records in evevy case.

-

Response to Complaints

The House bill required that the defendant to a complaint
under the Freedom of Information law serve a responsive pleading
within 20 days after service, unless +he court directed other-

SRty

wise for good cause showi. , 3

P

M
©
=
gl
¢

ot

milar provisior

The Senate amendment contained a

that it would give the defendant 4

10 days to file an answer.

defendant 30 davs

-
P
e

The conference substitute would give the

to respond, unless the court divects otherwisce for good causc

shown.
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Jixpedited Appeals

CThé"Senate amendment included a provision, not'contﬁincd
in the louse bill, to give precedence on appcal to cascs
wbroﬁgﬁt'hndcr‘the IFrecdom of Tnformation law, except as to
casces on the docket which the court cons siders of greater im-
portance.

Thc conference sub%tltutc follows the Senate amendment.

Asscssment of Attorney's Tees and Costs

The House bill provided that a Federal court may, in 1its
discretion, assess reasonable_attornéy fees and other litigation
0sts reasdnably incurred by the complainant in Frecdom of

information cases in which the Federal government has not
vpxcvallcd

The Senatc amendment also contained a similar prov sion
in cases in which the complainant had "substantially_prevailed”,
but adaed certain criteria for consideration by the court in
making such awards, including the bcnefit to the public deriving
from fhe éase, the commercial benefit to the complaiﬁant and the

'natﬁrelof hié interést in the Federal records sought, and whether
the government's withholding of the records qouﬂht had "a reason-
able basis in law." ‘>_ ' B o

' Thc confcreHCﬂrsubstltuLe follows the Senate amendment,'

e>cept that the StatuLov) criteria for Lourt axird ol'attorney'
PR g

4.3 A peps 4
forees did not 1 however, THac d of attorngy’

Tl a

4]

[0}

©

[S3
son

13

Lludcd that in cxcrc1%¢nr d’%”TCu1ONdIV 1udomﬁhu u1u01 this

14

subscctjon, the courts take into’ coug‘ﬂerairon such matters
yhud

- . . b
and other similar factors JHVOJY‘Q in cach 1ndi11dunl casa

[T S

¥

1]
awto=

necilCa

Ttigalion costs \cré STiminatod.# The conforees con- R mabic.



Approved For Release 2001/08/28 : CIA-RDP75B00380R000600200005-3

LT DRARY

8

. L s il hombonbiolly confusing *?.l..lu*
“hal much statotory criteria are unpecessary die ponbentielly confus ,

. T R

e S T e A et i ..:",':.'_l [P e e Sty
courbts already have a body ol law in such aaltars:on which to base thelr dcclulg

Sanction

The Sernate amendnent  contained a provision, not included
.- e . s cedon of
in the House bill, authorizing the court in Fr pd@l‘of

. ~ 3 7 3
to ix 2 anect: T L0 days
Information Act cases to impose & sanction of up to OO0 day

o]

suspeonsion ffom emnployment against a federal gmployee or
official which bhe court found to have been responsible for

N

withholding the requosted racords without reascnable basis
v 4l L. - 25 i

The conference substitute follows the Senate amvnemenb
except thot the court is only suthorized to make a finding

surrounding the withholding raise

' 1 P " o A1 acted art ~;J-~"8‘~~:]_j_-r or
que stions whether agency paroonncl acted arbitrarily

.op3 ; i & 5,the Civil
capriciously, and if the court so finds ;uh Ci

Service Commlission 18 responsible for in;tiﬁting a, procéeding

to d”uCTMLﬂ“ whether disciplinary actioﬁ is warranﬁé"against
L : | )

the respons Lblﬁ officer or employec,f'The_Commissions

findings and récomme;€acjonﬁ are to be submitted to the |

ndfiiy and,ﬁo_che'resp015iblé

agency shall take the

official or employee, and that

61 recomanndad by the Combiszion.
disciplinary 2culon recomanndad by the fompissaon

e
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Administrative Beadlines
The Housc bill required that an agency make a determination
whéther ov not‘to.comply with a réquest for records within 10
days (excepting Saturdays, Sundays, and legal public holidays)
and to notify the person making tﬁé“requcst of such determination
and the reasons therefor, and the right of such ﬁersonvto appeal
any ad&erse determination to thc head of the agency. It also
rcéuircd that agencies make a final detérmination on:any appeal
of an adverse determination within 20 days (excepting Saturdays,

Sundays, and legal public holidafs) after the date of receipt

of the appeal. It also provided that any person shall be decemed
to have exhausted his administrative remedies if the agency
fails to comply with either of the two time deadlines.

The Senate amendment contained similar provisions, but

!
i

aut! rized certain other administrative actions to extend these
/ ] : .
deadlines for another 30 working days under spccified types of

situations, if requested by an agency head and approved by the
specifiedf
et s>

Attorney General. It also would grant an agency, under/ "unusual

&

- - L e, |
LRI T D e T O R

circumstances', a 10 working day extension wadermee

>

| osidpedihasys upon notification to the_persén requesting the records..
In addition, an agency could transféf part of the number of days
from one categorf to anéther and authorizo the courf to allow
still additional time for the'agean to respond toithorréquést.l vui-

The Senate amendment also provided that any agency's notification
= ‘

of denial of any request for records set forth the names and
titles or positions of each person respons b enial. It

o

atso allowed the court, in a Frof y > 1, to allos the government

agoency was

.

additi

exarciaoin

e
2

o
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The conference substitute generally

C ier e bes iz [ T S T
S LU RSt raEive time dead ey of the Housc bill .«

SESDON

but also incorporates the

t 3

],,;(‘.}fr‘ \\:o.‘r"]zii-lig “day ‘exténsion of the ‘Schate amendment for "unusual
cir;umstanccs” in situations where the agency must search, for
“and colieck the requested records from fie. facilitics scparate,
from the office processing the requoét, whefo the agency must
search fof, collect, and examine a voluminous amount of separate
and distinct records demanded ip a single request, or where the
agency has a need to consult with another agency o1 agency unif

having a substantial interost in the determination because of

w

the subject matter contained. This 10 day extention may be

invoked by the agency either during initial revicw of the re-

quest or during appellate review, but may not be invoked twice

3 ke LI fod 4 2. F " : = B . el 3 M

during review of the request. § The 30 working day certification
: ‘ i .

R =g

provision of the Senate amendnent was elimipated, but the con-
ference substitute retained the Senate language requiring that
A < & i o

any agency's notification to a person of the denial of any re-

‘guest for records set forth the names and titles or.positions

of each person responsible for the denial. The conferees intend
that this listing include those persons résponsible for the

original determination to deny the information requested, a
T & ere res
R ?

R RY
@
e
—

@

s or officials

Ll DN ey Was I8
the egoney wa G

bean since th
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BRI ‘*ﬁlffThe nousc i1l mmended subscction (b) (1) of the Freedom . L
. b . Nt ae e - ; court TC""LC" Ot "l‘\_l’)\’lr‘)’]“’lﬁ. £ infTo {f‘t’ib'lr)n‘ s

of InfolmaLton law to pe Tmlt/an agency exemption of matter s

authorized under the criteria established by an Executive‘
order to be kept setrgt in the interest of the national defense
or fofoign policy.

_The Senatc amendment contained similar langua e, but
added "“statute" to the cxemption provision. |

The confercnce substitute combines 1anguago‘of both llouse
and Senate bills to permit an agency exemption of matters

specifically authorized under criteria established by an

.Executive order to be kept secref in the interest of national
defense ov foreign policy where they are, in {fact, propcrly
classificd pursuant to such Exe tive ovder. The confcrees
state that this amendment,'when combined with the autﬁority
conferrcd upon the TFederal courts in this coﬁfcrenée sub-
stitute for in camera examina vtion of contested’ 1pcords 2s
part of their de novo determination in Freedom of Information
cases, will clérify Congressional intcht<with réspect to
certain issues raiscd by the Supreme Court in the case of

E.P.A. v. Mink, et al., 410 U. S. 75 (1973)

However, the conferees recognize thalt the L.,.c.vu",; e ue

the conterces

artersinatiornsin csection 5502(h) {1 1) cazes uander the Frecdo of I[nToenmebion law,

v
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2162), Communication

£ =y Restricted Dote (42 U.S.C.

r

Iﬁtelligcncc (13‘U;§.C. 798), and Inteclligence Sources and

Y (3)

classified"

Methods (50 U.S.C. 403(d and g), arc "born
: ) T sectio 3
and exempted undOrALZ

“(b) (3) of the Freedom of

Information Act. If such information is ever subjected to
court review, it is expected that in such cases the court
will rccoganize that those agency heads are required by

this information and they do not have

statute to protect

for discretion permitted under Executive Order

Investigatory Records

on s
s o

£2 .
¥ subsection

. ’ . o
The Senate amendment contains an amendment .

(b)(7) of the Frecedom of iInformation law, not included in the

—— -

ey
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House bill,

of agency
“eompiled for!

would permit

autl

that would ler'f'i ;L in
sk e
jority to withhold cortain

Taw bnf@rccmcnt purposes.™

an agency to withhold inves

BﬂO&BOR@ﬁDBOOZ@OOO 3

ConFETIn

1UTNIY DRAE T
S i

vhich have tended te expand the scopo

N

‘imvestigatory filces

The Senate wnonu;cnc

Tpileds

Tor ' Law

enforcement pu%poakq only to the e\tout tha

1igatory records com-
the

Cuch records would

interfere wi

production of

procecdings, de?JVC a pcxson of a 11gh1 to a fair

an impartial adjudication, c
invasion of personal privacy,

inves

informer,

disclose

tigative techniques

th-enforcemqnt
‘rial or

stitute a clearl) unwalranted

disclose the identity of an

and procedures,

233 :}:""""’k e

The confarence

exceépt for the substitution
"informer", the addition of language

compiled by a criminal law

-

confidential source

;awful national securlityiil
word "clearly"
invasion éf personal pr
category allewing witht

the

viould endenger life
| perso onnel !

The confefﬂec wish to
e*fﬁleOl azainst
procadures” should

of

sunooatio

lavi,

stail that »{fect o mwerbor of
e subshitutina o0 oond
1 - f Ly i !

3o o
[ sy g et

subatitube folbows ©

of "confidential source"
enforcenment agsncy
relating to avoidance of an
ivacy," and thv qdd'*ioq of

wolding of &nformatioﬂ

or physical safety of

such as administrative stafl

VP manuals and instructions to
the pablic.
. - - 1 3
Fidenting source” is to
G TR e A 104 S B R S £ 2 S S,

o

e A S

e

he Senate amsndment
for
proteciing records

from a

in LDD CObTEL of a Lr1MLnul or

=%
<

igation, the deletlion. of the
"vawarranted
a

¥€I1C)EEEE

law

disclosure

enforcenent -
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Loy

e e

§ 8 . . £

R providod infovmaticn under an express assuvrance of

v

rnnn gonfidoi Lity or from wivich such an assairzance could he

reasonably implicd. The information provided by such a

sourca may nol d,-however, bult only his Ld“‘ ity

,deleted, vnless record involved was complled

ILLEGIB

regulatory, and

investvigations ere not encompassed by this

The confarces slso wish to make clear thai disclosure

of information aboul a pervson to that person does not

cons

qu :an ianJﬁon o) is privacy. As to the seventh
ferees do not 1p&cuﬂ the

to apply unless disclesure can

- -~ //JJn;
" ) ) i =) y ot Y 3 -
(e < reasonably be expected to caus 9/1hv harms specifically
N . . [ -

enumeraltad in the statute.

Approved For Release 200#/08/28 : CIA-RDP75B00380R000600200005-3



< Approved For Release 2001/08/28 CIA-RDP75B00380R000600200005-3

\;' I i

RN
v

/
N

0t }"k(][d‘

The Scenate amondment a provision, not included
in the Nousce bill, providing fhat any reasonably segregable poriion

ol a record shall boe provided to any person requesting such

1(‘(‘07& after the deletion of portions o
VAL iy e hield to be excmpt uwnder'subscetion (b} of the Ireedom
of Information law.

The conference substitute follows the Senate amendment.

Anrual Reports by Agencies

The llouse bill provided that each agency submit an annual

r

report, on or before March 1 of ach calendar yecar, to the
5peak T of the liouse and the President of the Senate, for
referral to the appropriate committees of the Congrcss. Such
report shall include statist ical information on the number of
apency determinations to withhold information requested under

the Freedom of Information law, the reasons for such withholding,

! the number of appeals of such adverse determinations, the result

and reasons for each,
o2 Bt B BAR QLG s G S [ O
Fiiemmpa=asy] 4 COpY of every rule made by the agency in connection .

_with this law, a copy of the agen fee Scheduln and the total
amount of fees colleéted by the agency durlng Lhe vear, and &=l
other information indicating efforts to properly administer

the Freedom of Information law.

The Senate
i -2 That ﬂ:ﬁ'ﬂ

At At e R

. P recu TTEw
cf recowds and the muwe W Tax
Attorney Gcneral also submit a separate anpual

5

before March 1 of cach calendar year Tisting the nwnber of

.
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uh Fisine nnder Uhe Freedon of foformation Tiw, the
exemption involved in cach such case, the disposition of tha ‘

Cus'e and the costs, Toeds, ansd pennlzics asscssed nnder the

T . [ . =Y . e - g . - ]
law. The Attorncy General's veport shall also include a

Pepartment cfforts to encourage agency

compliance with the luw.

The confercnce substitute incorporatces the major provisions

Fa

Senate amendmcnuw

. —~ A
STt

tam el

. - <
of the Housc bill and
. With respect to the

annual reporting by ecach agency of the names and titles or

'

positions of cach person responsible for the denial of reccrd
requested undey the Proodom of Information law and the numbeT
e

of instances of participation for cach, the conferees wish to

mzke clear that such listing include those persons responsible

o

for the original letermination to deny the information requested

her

an

in each case,

ot

Ry

in the deccision.

* courh and azency findix

arnuAl

#elating ons ageinst governnont enployecs

Anee ot
nazs YAl

Pampansion of Agency 1

The House

corporation,

O 2

‘n the execubive Trouch-17

3 3 > Lo rn W A5 S Yy - PR e
of Cova mnant {:‘.:;clz;d.‘.. Eho t-_h_,_u%n.,): Or onee Ay Andent

’

regulalosy ang
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The Scnate omenduent provided that for purposes of the

Lpveedont of Tformation Taw the term agency included any ageacy

ded mod in scction 551(1) of title 5, United States Code, and

firaddition dncdtuded the Unitedobtates ]‘OHLAL Service, the

Postal Rate Conmission, and any other authority of the Govern-
] 7 P

ment of the United States-which is a corporation and. which.

yeceives any approepriated funds.

The confercnce substitute follows the IHouse bill,

coiif erees %tdcp ‘Lh'mt they intend to include within
H

es Postal Service, the Pestal Rate Comumis

and government corporations or government controlled cnrp()fatlcma

now in existence, or which may be created in the future.

0]

addition, they state that the term "Exccutive Office of the
2 P

plstrdars

f)

I

President’” is to be interpretcd to Jncludo all -

Y

AR el

within that Office, but not <

i immediate per SO]ld] sk

1
<

> 1
the President & iz

Lffective Date

_Bpth t}ie_}-lm_lse bi1ll and the Scnate amendmenf provided
for an effective date of 90 days after the _date of_enactment
of these amendments to the Frecdom of Information law.

| The conference substitutce adopts the -language of the

Senate amendment.
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